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that no action lies when a new promise has been made to pay a barred claim ex 
contractu that is unliquidated." A fortiori there is no resurrection of barred un- 
liquidated tort claims. " 

Pragmatically and theoretically, the lex fori formula cannot be a legitimate off- 
spring of the antecedent debt rule. With the Anglo-American doctrine as to 
lex fori in these cases may be compared the prevailingly opposing view of con- 
tinental jurisprudence." And as a matter of expediency much can be said in 
favor of applying a single system of rules to all phases of the validity of an obli- 
gation. It is, perhaps, with this end in view, that the lex fori doctrine has been 
somewhat weakened in many states by legislation to the general effect that actions 
ex contractu barred by the lex loci contractus are deemed barred by the forum." 
But the vitality of the doctrine is so great in the cases, that further legislation 
alone can be looked to for the death blow. 



Statutory Discrimination Against Non-residents of a State. — The recent 
case of Quong Ham Wah Co. v. Industrial Accident Commission of California 1 
raises in a rather unusual way the familiar problems of the interest of a plaintiff 
required in order to attack the constitutionality of a discriminatory statute, and 
the effect of Article IV, Section 2' of the federal Constitution upon a state 
statute which bestows benefits upon its own citizens and is silent as to citizens 
of other states. Section 58 of the California Workmen's Compensation Act* 
provides that the Commission have jurisdiction over controversies issuing from 
injuries occurring outside the state, where the employee is a resident of California 
and the employment contract is made in the state. In the instant case the injured 
employee was a resident of California, and the employer sought to escape lia- 
bility on the ground of the invalidity of the statute in that it denied compensation 
to citizens of other states. The main opinion* upheld the power of the employer 
to attack the constitutionality of the statute, even though he was not one of the 
class discriminated against. The court argued that here was a case where one 
of this class (i. e. a citizen of another state) could not possibly have a standing 
before the Commission, since the Compensation Act gave it no jurisdiction over 
such a case, and thus he was prohibited from attacking the legislation; therefore, 
the employer was properly before the court. A determination of the validity 
of the statute affected his rights. But then the main opinion went on to hold that 
the effect of construing as invalid the state's attempt to restrict the benefits of 
the compensation provisions to its own citizens was not to annul the enactment, 
but simply "to extend the benefits to citizens of other states, and so the employer 
was liable anyhow. 

One may seriously question why the court went to the length it did in up- 
holding the power of the employer to attack the constitutionality of the statute 

Diamond Drilling Co. v. Chicago, M. & St. P. Ry. (1919) 142 Minn. 181, 171 N. W. 
799. 

a Semble, Quarrier's Adm'r. v. Quarrier's Heirs (1892) 36 W. Va. 310, 15 S. E. 
154; White v. Pittsburgh Vein Coal Co. (1920) 266 Pa. St. 145, 109 Atl. 873. 

22 Peterson v. Breitag (1893) 88 Iowa 418, 55 N. W. 86; Nelson v. Petterson 
(1907) 229 111. 240, 82 N. E. 229. 

23 See Savigny, Conflict of Laws (Guthrie's 2nd ed. 1880) 249, 267 et sea.; 
(1918) 28 Yale Law Journal 492. 

24 See notes to 48 L. R. A. 639; 4 L. R. A. (N. S.) 1029; 51 L. R. A. (N. S.) 
96; L. R. A. 1915 C. 976. 

1 (Cal. 1920) 192 Pac. 1021. 

* "The citizens of each state shall be entitled to all privileges and immunities 
of citizens in the several states." 

3 Cal. Stat. 1917, p. 870. 

4 Per Lennon, J. There were four separate concurring opinions written. 
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when he would certainly be liable if the statute as it stood were upheld, and he 
would be equally liable, according to this case, by the court's determination that 
the statute was unconstitutional. If he was liable either way, could he be said 
to have that real and vital interest" necessary to enable one to question the con- 
stitutionality of a legislative act? Was not this problem as to him purely moot? 

It is a familiar doctrine that in theory, at least, courts hesitate to adjudge 
void the enactment of a co-ordinate branch of government. They will do so 
only when there is no other ground for determining the issues presented by the 
record. 4 The courts, further, will exercise this supreme function only when the 
legislative act is attacked by one whose legal rights would be affected by a judicial 
annulment of the statute.' Hence the oft-quoted statement that in the case of 
a statute containing an unconstitutional discrimination only one of the class dis- 
criminated against can attack the statute. 8 This statement is not strictly true. 
It is not always necessary that the plaintiff be of the class against whom the 
discrimination technically operates ; the requisite is simply that he present a 
grievance of his own. If he can show that the enforcement of the statute would 
annul or abridge any rights guaranteed him by the Constitution, he is in a position 
to attack its constitutionality. * 

In the instant case, however, it is difficult to see wherein the complainant 
was affected in any way by a determination that the legislation was unconstitu- 
tional. Now, if the effect of the judgment were to annul the award to the 
injured employee altogether and relieve the employer from liability, the latter 
would certainly have a real interest in seeking to establish the unconstitutionality 
of the act. But that was not the result in this case. The constitutional provision 
in question, according to the case, has a different effect upon a state statute 

5 "But such an exercise of power [to declare a statute unconstitutional] is the 
ultimate and supreme function of courts. It is legitimate only in the last resort, 
and as a necessity in the determination of real, earnest, and vital controversy be- 
tween individuals." Per Brewer, J., in Chicago & G. T. Ry. v. Wellman (1892) 
143 U. S. 339, 345, 12 Sup. Ct. 400. See Cooley, Const. Limitations (7th ed. 1903) 
232. 

'First Nat'l Bank v. Grcger (1901) 157 Ind. 479, 62 N. E. 21; State v. King 
(1903) 28 Mont. 268, 72 Pac. 657; People v. Hall (1915) 185 Mich. 54, 151 N. W. 
687; Lippman v. State (1916) 72 Fla. 428, 73 So. 357. 

'Williams v. Egglest'on (1898) 170 U. S. 304, 18 Sup. Ct. 617; Gallup v. 
Schmidt (1900) 154 Ind. 196, 56 N. E. 443, aff'd (1902) 183 U. S. 300, 22 Sup. Ct. 
162; Engel v. O'M alley (1911) 219 U. S. 128, 31 Sup. Ct. 190; Lehon v. City of 
Atlanta (1915) 16 Ga. App. 64, 84 S. E. 608, aff'd (1916) 242 U. S. 53, 37 Sup. 
Ct. 70. 

'McKinncy v. State (1892) 3 Wyo. 719, 30 Pac. 293; Gallup v. Schmidt, 
supra, footnote 7; Schmidt v. Indianapolis (1907) 168 Ind. 631, 80 N. E. 632; 
Jefferson Mfg. Co. v. Blagg (1915) 235 U. S. 571, 576, 35 Sup. Ct. 167; (1909) 9 
Columbia Law Rev. 440. 

'The case of Buchanan v. Warly (1917) 245 U. S. 60, 38 Sup. Ct. 16, is an 
excellent example in point. The plaintiff, a white man, sought specific perform- 
ance of a contract for the sale of land against a negro. The state court denied 
relief because of a municipal ordinance which made it illegal for a colored person 
to occupy that particular piece of land. But for the ordinance the contract would 
have been perfectly enforceable, and so it is clear that if the ordinance was un- 
constitutional for any reason, the rights of the plaintiff to sell his property were 
directly infringed in violation of the Fourteenth Amendment. Under such condi- 
tions the plaintiff, though not one of the class discriminated against, could attack 
the statute. His reliance upon the discrimination which operated against others 
was simply incidental to the exercise of a property right guaranteed him by the 
Constitution. It is submitted that Green v. State (1908) 83 Neb. 84, 119 N. W. 6, 
could be placed upon a similar ground. Cf. (1909) 9 Columbia Law Rev. 441. 
The important point, it seems, is not necessarily that one of the class discriminated 
against is not in a position to attack the statute, but the ability of the party attack- 
ing to insist that his constitutional rights are interfered with by the operation of 
the statute. 
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which places a burden upon citizens of other states without placing a similar 
burden upon its own citizens than when the statute bestows a benefit upon its 
own citizens without giving the same benefit to others. 10 In both cases we assume 
that the discrimination contravenes the Constitution. However, in the former 
the result is that the law imposing the burden is nullified. The effect is not to 
put the citizens of the state under the same burdens or impositions as were at- 
tempted to be imposed upon the non-residents, but to abrogate the law. On 
the other hand, when a statute endeavors to bestow upon its citizens privileges 
or benefits withheld from others, the result of the application of Article IV, 
Section 2 of the Constitution to the statute is to include those others in the 
privileges or benefits, according to the doctrine of this case. 

The language of the constitutional provision in question is clearly not re- 
strictive. While no very precise definitions have been given by the courts to 
the phrase "privileges and immunities," " this much seems certain, that the section 
was intended not as a limitation of the power of the state to confer upon its 
own citizens such benefits as might seem fit to the legislature, but rather as a 
protection for citizens of other states. u Disregarding those differentiations* 
between citizens of one state and those of other states based upon a proper 
exercise of the police power of the state, or those which are made solely for 
the purpose of effectively administering the statute, " the theory is that the 
citizens of all the states are entitled to all the benefits which the legislature 
bestows upon the citizens of its own state. " The converse of this doctrine is the 
form in which the problem is usually encountered. When a state endeavors to 
impose upon citizens of other states a burden from which it leaves its own citi- 
zens free, this effect is usually held void, and the statute, or so much thereof 
as pertains to the unlawful discrimination, if it can be separated, fails alto- 
gether. 15 To hold in such a case that the burden should be extended to the citi- 
zens of the state enacting the law, so that all should be on an equal footing 
would obviously, in most cases, be tantamount to making a new statute or im- 
puting to the legislature an intent it never possessed. w 

Now it cannot be doubted that to extend a benefit to citizens of other states 
when the legislature manifestly intended to restrict it to citizens of its own 
state, is also supplying an intention for the legislature or, at least, supplementing 

10 (Cal. 1920) 192 Pac. 1021, 1027. 

" See Corfield v. Coryell (C. C. 1823) 4 Wash. 371, 6 Fed. Cas. No. 3230, p. 
546; Slaughter-House Cases (1872) 16 Wall. 36; MacGuire v. Parker (1880) 32 
La. Ann. 832; (1908) 8 Columbia Law Rev. 132. 

12 See Slaughter-House Cases, supra, footnote 12; Ward v. Maryland (1870) 
12 Wall. 418, 430; Cole v. Cunningham (1890) 133 U. S. 107, 114; Blake v. McClung 
(1898) 172 U. S. 239, 19 Sup. Ct. 165; Chambers v. Baltimore & O. R. R. (1907) 
207 U. S. 142, 148, 28 Sup. Ct. 34; also dissenting opinion of Harlan, J., at pp. 
154 el seq. In Blake v. McClung the court (per Harlan, J.) said at p. 252: "The 
object of the constitutional guaranty was to confer on the citizens of the several 
states 'a general citizenship and to communicate all the privileges and immunities 
which the citizens of the same state would be entitled to under like circumstances.' " 

"Cummings v. Wingo (1889) 31 S. C. 427, 434, 10 S. E. 407; District of Co- 
lumbia v. Brooke (1909) 214 U. S. 138, 29 Sup. Ct. 560. 

"In re Johnson's Estate (1903) 139 Cal. 532, 73 Pac. 424. The court (per 
Henshaw, J.) said at p. 536: "So that in every state law conferring immunities and 
privileges upon citizens, the constitutional clause under consideration, ex propria 
vigore, becomes an express part of such statute." This statement is, perhaps, too 
broad; see discussion in the body of the note. Sprague v. Fletcher (1896) 69 Vt. 
69, 37 Atl. 239; see Travis v. Yale & Towne Co. (1920) 252 U. S. 60, 40 Sup. Ct. 
228. 

15 MacGuire v. Parker (1880) 32 La. Ann. 832; In re Schechter (C. C. 1894) 
63 Fed. 695; State v. Insurance Com'rs (1896) 37 Fla. 564, 20 So. 772. 

"See Sprague v. Thompson (1886) 118 U. S. 90, 6 Sup. Ct. 988. 
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it. Is this not judicial legislation? The answer given is that here it is the 
Constitution itself and not the court which declares that "the citizens of each 
state shall be entitled to all privileges and immunities of the citizens in the sev- 
eral states." The provision of the Constitution, it is asserted, becomes in effect 
a part of the discriminating statute, the net result being the removal of the 
discrimination by throwing the protecting arm of the "supreme law of the land" 
about the citizens of other states. " We should be careful, however, not to carry 
this doctrine too far. The courts of their own motion should not, in theory, 
supply an intent for the legislature; the Constitution may do so in certain cases, 
where a result is not reached which does violence to the original legislative 
purpose. " The Supreme Court has gone rather far in construing the so-called 
"Grandfather Clause" of a state constitution in reference to the Fifteenth Amend- 
ment, where the latter, ex proprio vigore, has been held to confer a fundamental 
privilege, 1 * but here the court was doubtless influenced by the fundamental char- 
acter of the privilege (i. e. to vote) which was at stake. The problem is es- 
sentially analogous to that of partial unconstitutionality and separability of the 
valid from the invalid portions of a statute. 10 The court decides what in its 
opinion the legislature would have done had it foreseen the circumstances now 
brought to light. In the usual case, then, the doctrine of incorporating into the 
statute the constitutional provision should be limited to cases where it might 
fairly be presumed that the legislature would yet have enacted the statute, even 
though the benefit were extended to citizens of other states. 

Admitting that in the instant case the effect of declaring the discrimination 
unconstitutional was properly to bestow the benefits of the provision of the Com- 
pensation Act upon citizens of other states, it should follow that the plaintiff 
had no real or vital interest in attacking the law. His liability for the injury of 
an employee was not affected in any way. "As to him," as Justice Olney points 
out, * "the constitutional' question is purely moot." 

" See supra, footnote 14. 

u Cf. short concurring opinion of Holmes, J., in Chambers v. Baltimore & 
O. R. R., supra, footnote 13, at p. 156, where he says : "Although I do not dissent 
from the reasoning of the judgment, I prefer to rest my agreement on the proposi- 
tion that if a statute cannot operate as it purports to operate, it does not operate 
at all." 

"Guinn v. United States (1915) 238 U. S. 347, 35 Sup. Ct. 926; see Ex parte 
Yarbrough (1884) 110 U. S. 651, 4 Sup. Ct. 152. 

"Pollock v. Farmers' Loan & Trust Co. (1895) 158 U. S. 601, 635, 12 Sup. Ct. 
912; see International Text-Book Co. v. Pigg (1910) 217 U. S. 91, 112, 30 Sup. 
Ct. 481 ; New York Central, etc., R. R. v. United States (1909) 212 U. S. 481, 496 
29 Sup. Ct. 304. 

31 At p. 1030. 



